






To commence the 3D-day
statutory time period for appeals
as of right (CPLR 5513[a)), you
are advised to serye a copy of this
order, with notice of entry, upon
all parties.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF DUTCHESS
------------------------------------------------------,------x
In the Matter of the Application of

HEINCHON DAIRY, INC. and 2K
DEVELOPMENT, INC.,

. Petitioners-Plaintiffs,

For a Judgment Pursuant to Article 78 of the Civil
Practice Law and Rules and Declaratory Judgment,

-against-

THE VILLAGE OF PAWLING PLANNING
BOARD and the VILLAGE OF PAWLING,

AMENDED!
DECISION AND ORDER

Index No.: 2020-53770

Respondents-Defendants.
-------------------------------------------------------------x
ACKER, J,S,c.

The following NYSCEF Documents numbered 22-38,80-104,106-131 and 134-137, were

read on the Amended Verified Petition and Complaint of Petitioners-Plaintiffs Heinchon Dairy,

Inc. and 2K Development, Inc. (hereinafter "Heinchon" and "2K" individually or "Petitioners"

collectively) seeking an Order and Judgment, pursuant to CPLR Article 78 and Section 3001,

annulling and reversing the determination of Respondents-Defendants Village of Pawling

Planning Board and the Village of Pawling (hereinafter "Planning Board" and "Village"

individually or "Respondents" collectively) denying Petitioners' special use and site plan

I After the Decision and Order issued on March 25, 2022, the Court was advised that it had taken judicial notice of
the current composition of Town of Pawling's Planning Board, rather than that of the Village of Pawling in footnote
7. Therefore, this Amended Decision and Order corrects the link in the applicable footnote (now number 8) and
amends the section entitled "Petitioners' request that the Court direct Planning Board to ~pprove the Applications"
accordingly.
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applications and for such other and further relief as the Court deems just, including a Judgment

directing the Planning Board to approve the site plan and special use permit applications:

Notice of Petition- Amended Verified Petition and Complaint-
Exhibits A-O : ECF #22-38
Answer-Exhibits 1-2-Affirmation of Jonathan Bardavid, Esq.-Exhibits 1-3-
Affirmation ofG. Brian Morgan, Esq.-Exhibits 1-5-Affidavit of Steven
Goldberg-Memorandum of Law in Opposition .............................................•. ECF #80-104
Reply Affirmation of John W. Furst, Esq.-Exhibits A-C-Affidavit of
Kelly Libolt-Exhibit A-P-Affidavit of Kevin Gardner-Affidavit
of Margaret Johnson-Affidavit of Joseph Berger, L.S., P.E.-Exhibit A-
Memorandum of Law in Reply ECf# 106-131
Affirmation in Further Opposition of Jonathan Bardavid, Esq.-Exhibit I ECF#134-136
October 19,2021 Letter of John W. Furst, Esq. with attachment.. ECF#137

Petitioners commenced the instant proceeding against Respondents on or about November

13,2020 and thereafter filed an Amended Verified Petition and Complaint (hereinafter "Petition")

on or about November 16,2020. This hybrid Article 78 imd Declaratory Judgment action asserts. .

six causes of action as a result of the. Planning Board's October 13, 2020 denial of 2K's

development applications for site plan approval and a special use permit on property located in the

Village and owned by Heinchon. Petitioners maintain that these denials were arbitrary and

capricious because they were issued in violation of lawful procedure, were affected by an error of

law, were an abuse of discretion and were not supported by substantial evidence. Petitioners also

assert causes of action for declaratory judgment and seek a judgment directing the Respondent

Planning Board to approve the special use permit and site plan review applications in accordance

with the Draft Approvals attached to the Petition as Exhibit I.

Procedural Background

Petitioners previously moved to disqualifY the law firm of Daniels, Porco & Lusardi, LLP

from representing Respondents in this matter. By Decision and Order dated April 30, 2021, this
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Court granted the motion to the extent that attorney G. Brian Morgan was disqualified from further

representation of Respondents in this litigation. A briefing schedule was thereafter set, whereby

Respondents were to submit their Answer and the Certified Record. After same was filed,

Petitioners objected that Respondents did not file a complete certified record in compliance with

CPLR g7804(e). After conferencing the case, Petitioners were given the opportunity to submit

the records they maintained were missing from the record and were necessary for the Court to

determine whether the Planning Board's decisions were arbitrary and capricious. After that

submission, Respondents requested and were granted the opportunity to submit a sur-reply to

address what they alleged to be new evidence and new legal arguments. Petitioners were also

permitted to submit a letter seeking the opportunity to respond to this sur-reply. The Court did

consider Petitioners' October 19, 2021 letter but denied Petitioners' request to submit a further

memorandum as the letter contained all relevant arguments Petitioners sought to raise in opposition

thereto.

Factual Background

Petitioner Heinchon is the owner of real property located in the Village of Pawling with an

address of 112 East Main Street ("the Property"). .The Property is currently the location for

Eastern Hay Corp., which utilizes an existing commercial building. The Property also contains

one bam and two residential dwellings. The Property consists of three tax parcels totaling

approximately 5.16 acres of land within the Village with frontage on both East Main Street and

State Route 22/55. The entire Property is located within the Village's Business 2 (B-2) zoning

District.
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Petitioner 2K, with the consent of Petitioner Heinchon, made application for site plan

approval and special use permit from the Village in an attempt to develop the Property. These

applications were submitted to the Respondent Planning Board on or about June 13,2019. The

applications proposed to remove three of the four existing buildings and to improve the existing

Eastern Hay building to include 2,500 square feet of retail, 5,000 square feet of restaurant space

and 4,753 square feet of office space ("the Project"). The Project included two multi-family

residential buildings and a 24,000 square foot hotel and involved the consolidation of the three

existing tax parcels into one parcel with the multiple buildings.

On July 9, 2019, the Planning Board declared its intent to serve as Lead Agency for

environmental review purposes under SEQRA and, on September 13, 2019, the Board

unanimously voted to declare themselves Lead Agency for coordinate SEQRA review purposes.

Kelly Libolt ofKARC Planning Consultants, Inc. ("Libolt") represented Petitioners before.

the Planning Board during this process. In September 2019, Libolt met with the Planning Board's

Attorney G. B'rian Morgan ("Morgan") and its engineer/planner Joe Berger, P.E. ("Berger") to

discuss numerous points raised in Morgan's memo annexed to the Petition as Exhibit B. One of

the issues was whether Petitioners' proposal was consistent with the Village's Comprehensive

Plan. Petitioners allege that, at a meeting on September 17, 2019, it was confirmed that the

Village Comprehensive Plan dated December 1994 ("December 1994 Plan") was the correct plan

and that the Village Comprehensive Plan, dated May 1994 ("May 1994 Plan") was incorrect.

At its January 14,2020 public meeting, the Planning Board adopted a resolution in which

•
it found that the Project would not create any significant negative environmental impact ("Negative

Declaration"). Pursuant to the Notice of Determination of Non-Significance annexed to the

4
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Resolution, the Planning Board found the Project to be "wholly consistent with the Village

Comprehensive Plan."

Petitioners allege that they were thereafter encouraged to move forward with the Zoning

Board of Appeals ("ZBA") for any necessary variances. In a letter dated June 9, 2020 directed to

the Chairman of the ZBA, the Village's Code Enforcement Officer ("CEO") William Vollmer

addressed the three variances which were listed in the Petitioners' application submitted on March

12, 2020. Vollmer concluded that after reviewing the relevant sections of the Village Code,

variances for floor area ratio ("FAR") and Maximum Lot Coverage were not required for the

Project. However, he determined that a variance for Density was required as Petitioners' design

showed 74 multi-family units and the maximum allowable was 52. Petitioners allege that the

CEO's determination was never appealed to the ZBA and the time to do so has expired.

On July 28, 2020, Petitioners submitted a revised and reduced Project with 20 less multi-,
family units in order to comply with the Village's Zoning Law as per the CEO's June 9, 2020

determination.

Actions of the Planning Board after the Negative Declaration

At the time that the Negative Declaration was issued, Michael Cerney was the Chair of the

Planning Board. After his resignation, the Village Board appointed William Vollmer as the

Chairman of the Planning Board on or about February 3, 2020. Vollmer thereafter resigned in or

about July 2020 and Steve Goldberg ("Goldberg") was appointed as the Chair of the Planning

Board on or about August 3, 2020.

The Petition alleges that Goldberg had a personal and pronounced bias against the Project

prior to his appointment. Prior to his appointment, on or about June 23, 2020, Goldberg

5
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submitted a letter to the ZBA objecting to Petitioners' variance applications and spoke out about

the Project at the ZBA's June 24, 2020 public hearing. It is also alleged that Goldberg had

numerous communications with Libolt, in which Libolt revealed private details and information

about the project and her view of the Village. Libolt maintains that she would not have divulged

such details if she knew that Goldberg would be appointed to Chairman of the Planning Board.

Around this same time, The Chazen Companies ("Chazen") was retained by the Village as

a planning consultant to the Planning Board for the Project. On August II, 2020, Chazen issued

a memo to the Planning Board. Petitioners allege that many of the issues raised in the memo

were previously anaiyzed and reviewed by Berger and the Planning Board's attorneys and had,

therefore, been "asked and answered." Further, Petitioners allege that their planning consultant

Libolt made legal claims against Chazen in 2007, which resulted in a confidential settlement

between them. As such, Petitioners maintain that Chazen should have declined the engagement

on the Project given this conflict of interest.

Goldberg's first Planning Board meeting was August II, 2020. Prior to that meeting,

Berger prepared draft resolutions approving Petitioners' special use permit and site plan review

applications, which were submitted to the Planning Board on August 10, 2020 and are attached to

the Petition as Exhibit 1. At the August II, 2020 meeting, Petitioners maintain that Goldberg and

Chazen challenged every previous action taken by the Planning Board, its consultants and the

Village CEO with respect to the Project. By letter dated August 25, 2020, Petitioners' attorneys

summarized the review process that had taken place to date and addressed the issues raised by

Goldberg.

6
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A joint meeting was held on August 20, 2020 with the Planning Board, the ZBA and the

Village Board at which time Frank Fish, a professional Planner who had originally worked on the

Village's Comprehensive Plan and Zoning Law in 1994, addressed the Boards regarding the

Village's Zoning Law and the process that took place in 1994 to develop the Village's

Comprehensive Plan and Zoning Law. Mr. Fish addressed questions that were specific to

Petitioners' property and Petitioners allege that Mr. Fish concluded that the mix of proposed uses

at the Property are consistent with the Village's Comprehensive Plan.

At the Planning Board meeting on September 8, 2020, Goldberg advised that the August

25,2020 letter submitted by Petitioners' attorney did not answer the questions posed by the Board.

In addition, the fact that there were two different versions of the Comprehensive Plan was

discussed for the first time at a public Planning Board meeting. Although both parties were aware

that there were different versions of the Comprehensive Plan in September 2019, Respondents'

position that the Project was prohibited by the May 1994 Plan was first raised in a meeting on

September I, 2020 between Petitioners' attorney, Libolt, Goldberg and the attorneys for the

Planning Board. At that meeting, Goldberg advised that the Planning Board, its prior consultants

and the CEO had relied upon the wrong Village Comprehensive Plan. Goldberg maintained that

the May 1994 Plan was the correct version and that a one-page illustration therein controlled the

development of the Project. As a result, Goldberg argued that the Project and the SEQRA

findings were inconsistent with the May 1994 Plan.

The minutes from the September 8, 2020 meeting describe the discussion regarding the

different Comprehensive Plans as "heated." In the transcript, Village counsel acknowledges that

although the Village had posted the December 1994 Plan on their website, it was the "incorrect

7
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version" and it had been incorrectly posted on the website. Goldberg also states that the Board

could send the applications to the ZBA for a variety of variances that need to be met and discussed.

On October 2, 2020, Petitioners submitted a letter to the Planning Board that outlined the

alleged conflict of interest of Goldberg, as well as Goldberg's mistaken reliance upon the May

1994 Plan and his disregard of the CEO's Determination and the Planning Board's prior work.

Nevertheless, on October 13, 2020, the Planning Board voted unanimously to deny Petitioner's

special use permit and site plan applications (hereinafter "the Denials").

According to the resolution denying the special use permit ("Special Use Permit Denial"),

the Petitioners' application failed to comply with the requirements of the Village of Pawling Code

S98-74(A) in that (I) the proposed use is not compatible with the goals and objectives of the

Comprehensive Plan; (2) the' use will not be in harmony with the appropriate and orderly

development of the district in which the use is proposed to be situation; and (3) the location, nature

and height of the buildings would hinder or discourage appropriate development of adjacent land

and buildings. The resolution also indicates that, based upon the foregoing determination, the

Planning Board did not reach a number of other issues regarding the Project's alleged non-

compliance with the Village Code? The resolution denying the site plan approval states that the

denial was based upon the findings set forth in the Special Use Permit Denial, which facts are

incorporated therein by reference.

Petitioners' Claims

Petitioners allege that the Planning Board's Denials directly contradict the Board's prior

SEQRA findings within the January 14, 2020 Negative Declaration. Specifically, Petitioners

2 The Resolution lists the issues not addressed by the Planning Board.
8
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maintain that the Negative Declaration contains supporting evidence as to how the Project was

compatible with the goals and objectives of the Comprehensive Plan, how the Project was in

harmony with the appropriate and orderly development of the applicable district and how the

proposed building designs would not hinder or discourage the appropriate development of the

surrounding properties.

Petitioners' First Cause of Action alleges that the Denials illegally and unjustifiable claim

the Project does not comply with the Village's Zoning Law despite the CEO's determination

otherwise. As such, the Denials were arbitrary and capricious because the Project complies with

the minimum site plan and special use criteria set forth in the Town Code as outlined in the

Negative Declaration previously adopted by the Planning Board.

The Second Cause of Action asserts that the Denials were made in derogation in the

Negative Declaration without first modifYing or rescinding the Negative Declaration. As a result,

the Denials were arbitrary and capricious because they were issued in violation of lawful

procedure, were affected by an error of law, and abuse of discretion and not supported. by

substantial evidence. The Third and Fourth Causes of Action seeks declaratory judgments related

to the alleged conflicts of interest of Goldberg and Chazen. Petitioners' Fifth Cause of Action

seeks a declaration that the December 1994 Plan is the correct plan to be utilized in the evaluation

of the Project. Finally, the Sixth Cause of Action seeks a judgment directing the Planning Board

to approve the special use permit and site review applications in accordance with the Draft

Approvals previously submitted.

9
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Discussion

"A local planning board has broad discretion in conducting a site plan review, and in

setting appropriate conditions and safeguard in harmony with the general purpose and intent of

the applicable zoning code." Fla. Hist. Soc'y v. Zoning Bd. of Appeals ofVill. of Fla., 197

AD3d 1313, 1315 [2d Dept. 2021]. "Where a planning board's decision has a rational basis in

the record, a court may not substitute its own judgment, even where the evidence could support a

different conclusion, and judicial review is limited to determining whether the action taken by

the planning board was illegal, arbitrary, or an abuse of discretion." Id.

The parties' submissions focus on the two versions of the Comprehensive Plan and each

argues extensively as to which is the "correct" Plan. Indeed, Petitioners seek a declliration from

this Court that the December 1994 Plan is the version which must be utilized by the Planning

Board. However, a determination as to the "correctne'ss" of one plan over the other is not

necessary to resolve the question of whether the Planning Board had a rational basis for the

Denials. Rather, here, the relevant inquiry is whether the record supports the three reasons upon

which the Planning Board relies for its Denials of Petitioners' applications.

Incompatibility with Comprehensive Plan

The first reason relied upon by the Planning Board in denying the applications is that the

"proposed use is not compatible with the goals and objective of the Comprehensive Plan."

However, in the Negative Declaration in January 2020, the Planning Board found that "the project

is wholly consistent with the Village Comprehensive Plan." The Negative Declaration noted that

the Comprehensive Plan makes specific reference to the proposed Project area when it discusses

commercial development in Section 7.2 on pages 47-50. After quoting directly from that portion

10
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of the Plan, the Negative Declaration concluded that the Comprehensive Plan encouraged the

development of the subject parcel for commercial use.

Despite the foregoing, in September 2020, the Planning Board determined that the

Negative Declaration was based on the "wrong" plan and, instead, the Project needed to be

evaluated under the May 1994 Plan. The Board then decided that the Project did not comply with

the May 1994 Plan. Review of the record before this Court, however, fails to establish that the

May 1994 Plan provides a rational basis for the Planning Board to ignore the findings that it made

in the Negative Declaration.

Simply put, the contents of the May 1994 Plan are not so different from the December 1994

Plan to lead to the conclusion that the Project was no longer compliant with the Comprehensive

Plan. Indeed, there is no indication that the Planning Board analyzed whether the language

quoted in the Negative Declaration from the December 1994 Plan was actually contrary to the May

1994 Plan. Instead, it appears that the only difference between the December 1994 and May 1994

Plans upon which the Board based its Denials is a diagram marked "238. Johnson Farm Parcel,,3

contained on page 84 of the May 1994 Plan ("Diagram"). The May 1994 Plan does not contain

any supporting narrative which explains the Diagram, nor does it indicate that this Diagram is the

only option that the Village would permit in future development of the Property. In fact, the May

1994 Plan identifies a different diagram as the preferred development option for the Property at

issue here. See May 1994 Plan, p. 83, "23A. Johnson Parcel, Scheme B - Preferred.,,4

3 The Property has previously been referred to as the "Johnson Parcel" and is so identified in both Comprehensive
Plans.
4 This "preferred" diagram is supported by the following narrative - "Proposed development option provides 25%
dedicated open space, and a mix of housing up to 1.3 DU/gross acre of residential land with required sewer and
water hook-up and conformance with urban, architectural and landscape regulations. (95 homes) Commercial land
to be allowed by special permit." May 1994 Plan, page 83.
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.The May 1994 Plan states that this preferred development option was arrived at during a

four-day "charrette" in consultation with the property owners and immediate neighbors. Yet, the

record is devoid of any evidence that the Planning Board considered any of this language from the

May 1994 Plan in its Denials, nor did it find that the Petitioners' current Project was non-compliant

with the "preferred" development option contained in the May 1994 Plan5 Most significantly,

the Diagram relied upon by the Planning Board does not appear to resemble the diagram that is

marked as the "preferred" option for the Johnson Property.

It is uncontested that the December 1994 Plan was utilized by the Planning Board and

Petitioners during the process that. culminated in the Planning Board issuing the Negative

Declaration on January 14,2020. Therefore, when the Planning Board issued its Denials based,

in part, upon the May 1994 Plan, it was incumbent upon the Board to explain why the May 1994

Plan required it to depart from its findings in the January 2020 Negative Declaration6 Based on

the foregoing, the Planning Board acted in an arbitrary and capricious manner when it ignored its

own SEQRA findings and denied the applications for reasons contrary to those findings. See SCI

Funeral Servs. a/New York, Inc. v. Plan. Bd. a/Town a/Babylon, 277 AD2d 319, 320 [2d Dept.

2000]; see also Bagga v. Stanco, 90 AD3d 919,920 [2d Dept 2011] ("[T]he record lacks sufficient

evidence to support the rationality of the Planning Board's determination.") and Oyster Bay Assocs.

5 Notably, the "charette" is further described in Appendix D of the May 1994 Plan, entitled "Andres Duany
Presentation October 8,1991." The Johnson Parcel is specifically discussed therein, as well as the potential
commercial development thereof - "The site is large enough to accommodate a building complex on it, thoroughly
buffered from anything nearby yet still related to Route 22. It will provide Pawling with an accruing tax increment
without harming anyone."
6 The Court notes that the December 1994 Plan contained the following sentence which is also quoted in the
Negative Declaration - "The evils of strip development must also be avoided." The Planning Board still found the
Project to be wholly consistent with the December 1994 Plan. Ironically, the strip development language is absent
from the May 1994 Plan. yet the Planning Board found the Project to be incompatible with the goals of the
Comprehensive Plan.
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Ramapo Pinnacle Properties, LLC v. Vill. o/Airmont Plan. Bd., 145 AD3d 729, 731 [2d Dept.

2016].

Finally, the Denials also reference non-compliance with the Village's Zoning Law as

potential further reasons upon which to deny the applications. 7 The record indicates that

Goldberg questioned previous findings that there was no need for certain variances. But, the

Negative Declaration states that the project is consistent with the Local Land Use Plans and Zoning

Regulations. Further, the June 9, 2020 letter from the Villages Code Enforcement Officer

demonstrates that he found that only one variance was required, and Petitioners thereafter

submitted an amended plan that vitiated the need for said variance. It is well settled that the

"Planning Board is without power to interpret the provisions of the local zoning law, a power

which is vested exclusively in the building inspector and the Zoning Board of Appeals." lamil

v. Vill. 0/ Scarsdale Plan. Bd., 24 AD3d 552, 554 [2d Dept. 2005]; see also E. Moriches Prop.

Owners' Ass 'n, Inc. v. Plan. Bd. a/Town o/Brookhaven, 66 AD3d 895, 897 [2d Dept. 2009] ("a

town planning board is not authorized to interpret the provisions of the local zoning law. "). As

the record is devoid of evidence that the CEO's determination was ever appealed, the Planning

Board is without power to deny the applications on the premise that the Project did not comply

with the Village's Zoning Law. Therefore, to the extent that the Denials rely on non-compliance

with the Zoning Law, the Planning Board's determinations were without rational basis.

Declaration Regarding Goldberg

Petitioner's Third Cause of Action seeks a declaratory judgment preventing the Planning

Board from proceeding with these application, or future applications by Petitioners, unless

7 Although the Resolutions indicate that the Board did not need to reach these issues because of its other findings, it
remains that the Board's Resolution indicates that the Project was not compliant with the Village's Zoning Law.
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Goldberg has recused himself. The Court recently consulted the website for the Planning Board

and notes that Goldberg is no longer on th~ Planning Board as either a member or as the

Chairman of the Board.8 As such, no justiciable controversy exists as to permit a declaration of

the rights and obligations of the parties and the Third Cause of Action is dismissed. Buccellato

v. High View Ests. Owners, Corp., 131 AD3d 912, 913 [2d Dept. 2015].

Declaration Regarding The Chazen Companies

Despite asserting a cause of action seeking a declaratory judgment that the Planning

Board refrain from utilizing The Chazen Companies as a consultant for these applications, or any

future applications involving Libolt, Petitioners do not brief this issue other than the allegations

contained in the Petition. Nor have Respondents addressed this relief in their papers.

Accordingly, the Court finds that Petitioners have provided insufficient grounds to show that

Chazen has a conflict of interest sufficient to support the requested declaration and Petitioner's

Fourth Cause of Action seeking such declaration is dismissed.

Declaration that December 1994 Plan is the "Correct" Version

Petitioners' Fifth Cause of Action seeks a declaratory judgment directing the Village that

the December 1994 Comprehensive Plan is the correct Comprehensive Plan to be utilized. But

as Petitioners argue that the Project complies with both versions of the Comprehensive Plan, no

justiciable controversy exists to permit a declaration of the rights and obligations of the parties.

"Rather, any declaration in this regard would constitute an impermissible advisory opinion."

Buccellato, supra. Therefore, the Fifth Cause of Action is dismissed.

8 http://www.villageofpawling.org/index.php/village-or-pawling-planning-board/, last consulted April 22, 2022.
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Petitioners' request that the Court direct Planning Board to approve the Applications

Finally, Petitioners' Sixth Cause of Action seeks a judgment directing the Planning Board

to approve the special use permit and site plan review applications in accordance with the Draft

Approvals attached to the Petition as Exhibit I. However, these Draft Approvals were prepared

before the two versions of the Comprehensive Plan were raised publicly before the Planning

Board for the first time. Indeed, there were three more Planning Board meetings after these

Approvals were drafted, during which the Project and the two versions of the Comprehensive

Plans were discussed. Certainly, the Court cannot direct the approval of resolutions that are not

based upon the entirety of the record before the Planning Board.

Further, the record in the case does not provide a clear basis for the Court to simply direct

the approval of the applications. See e.g. Maller a/SCI Funeral Services a/New York, Inc.,

supra. There are two versions of the Comprehensive Plan and remand is required as the Board

has previously found that the Project was "wholly consistent" with the December 1994 Plan and

there is no evaluation of the Project vis-a-vis the May 1994 Plan. As the Court cannot substitute

its own judgmentfor that of the Planning Board, it would be inappropriate for the Court to

engage in its own analysis of this issue.

Finally, Petitioners maintain that it would be futile and prejudicial for the Court to

remand the matter because the same Planning Board would conduct the de novo review. As

noted above, however, Goldberg is no longer the Chairman and there are new Board members

who were not involved in the denial the applications (see FN 8, supra). Accordingly, the Court

denies Petitioners' request for ajudgment directing approval of the applications. Instead, the

applications are remanded to the current Planning Board to review them in a manner consistent
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with this Decision and Order and the January 14, 2020 Negative Declaration.

The Court has considered the additional contentions of the parties not specifically

addressed herein. To the extent any relief requested by either party was not addressed by the

Court, it is hereby denied. Accordingly, it is hereby

ORDERED that the portion of the Petition seeking annulment of the Planning Board's

October 13, 2020 Denials of their site plan and special use permit applications is GRANTED and

the Denials are hereby annulled; and it is further

ORDERED that this matter is remitted to the Planning Board for consideration of the

applications consistent with the January 14,2020 Negative Declaration and with this Decision

and Order; and it is further

ORDERED that the remainder ofthe Petition is denied and dismissed.

The foregoing constitutes the Decision and Order of the Court.

Dated: Poughkeepsie, New York
April 22, 2021

To: All parties via NYSCEF

~~~cHRISTIJ: ER, J.S.c.
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RESOLUTION OF THE
PLANNING BOARD of the VILLAGE OF PAWLING

Heinchon Place (2K Development)
Site Plan

WHEREAS, the Village of Pawling Planning Board ("Board") has received an

application from the owner of 3 parcels generally located with address of Main Street in the

Village of Pawling for a Site Plan and Special Permit approval for a mixed use project consisting

of two separate buildings for Multi-Family Residential, a Hotel and rehabilitation of the existing

on site structure (f/lda Eastern Hay) for use as a Restaurant, Office and Retail; and

WHEREAS, the project area is comprised of three parcels (1) 7056-05-210817 being

0.68 acres, (2) 7056-05-219835 being 3.31 acres, and (3) 7056-05-226800 being 1.15 acres with

all parcels within the B-2 Zoning District; and

WHEREAS, a public hearing was duly noticed for the project and the special use permit

and the hearing was opened and closed on December 10, 2019 and written and oral comments

were received from the Town Planning Board's consulting engineer and planner (Berger

Engineering), consulting traffic engineer (Maser Engineering); Dutchess County Department

of Planning; NYS Department of Environmental Conservation; NYS Office of Parks,

Recreation and Historic Preservation; and members of the public; and

WHEREAS, the Board adopted a determination of non-significance on January 14, 2020

pursuant to SEQRA; and

WHEREAS, the Applicant has submitted the following documentation for review by the

Village Planning Board, its Consultants, and the public

1. Combined Application form for Amended Site Plan and Special Permit dated 08.27.19,
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2. Amended Project Summary dated 10.29.19.

3. Full Pait I and Part II EAF dated amended 10.29.19.

4. Draft Part III EAF 10.29.19.

5. Correspondence from NYS OPRHP dated 06.24.19.

6. Traffic Impact Study prepared by JMC dated 08.28.19.

7. Amended Site Plan prepared by LRC Group dated 08.27.19.

8. Amended Traffic Study prepared by JMC dated 10.17.19

9. Correspondence fi·om NYSDEC dated 09.27.19.

10. Amended Site Plan prepared by LRC Group dated 10.29.19.

11. Amended Elevations prepared by Sun Homes dated 10.29.19.

12. Amended SWPPP prepared by LRC Group dated 10.29.19.

13. Project Summary amended July 28, 2020.

14. Amended Site Plans prepared by LRC Group dated July 27, 2020. (seven (7) full size sets

and seven (7) 11 x 17 sets of plans)

15. Elevations prepared by Sun Homes

WHEREAS, annexed hereto as Exhibit
"A"

is the Engineered Site Plan provided by the

Applicant and prepared by the LRC Group last revised July XX, 2020 which illustrates

conformance with the requirements of Section 98-65 Site Plan Approval and Section 98-19

Supplementary Regulations for Non-Residential Districts; and

WHEREAS, upon review of the documentation, each of the requirements for the

granting of Site Plan Approval have been adequately addressed by the Applicant; and

WHEREAS, the Planning Board conducted public meetings held on June 13, 2019, July

9, 2019, August 27, 2019, September 11, 2019, September 24, 2019 (joint meeting with the
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ZBA), October 8, 2019, November 5, 2019, December 5, 2019 and January 14, 2020, and

August 11, 2020; and

NOW, THEREFORE, BE IT RESOLVED that the Board grants Site Plan Approval

for the proposed project subject to the following conditions which must be satisfied prior to the

signature on the Plans by the Chairman of the Planning Board:

1. Consolidation of the parcels identified 7056-05-210817, 7056-05-219835, and 7056-

05-226800 into one lot of record.

2. Water supply was addressed by Dan Stone P.E. from the Chazen Companies at a

Phnning Board meeting. Conditions and restrictions shall be noted on the site plan

approval acceptable to the Village Attorney. This should include conditions that no

certificate of occupancy be granted until sufficient water supply is available for the

project. This certification shall come from the Village Engineer responsible for this

detennination.

Dated: August 11, 2020

Motion:

Seconded:

Aye N_ay Abstain

Chairman Goldberg
Member Lou Musella

Member Adam Muroski

Member Robert Pfister

Member Scott Nickerson
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EXHIBIT A

Site Plan
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RESOLUTION OF THE
PLANNING BOARD of the VILLAGE OF PAWLING

Heinchon Place (2K Development)
Special Permit

WHEREAS, the Village of Pawling Planning Board ("Board") has received an

application from the owner of 3 parcels generally located with address of Main Street in the

Village of Pawling for a Site Plan and Special Permit approval for a mixed use project consisting

of two separate buildings for Multi-Family Residential, a Hotel and rehabilitation of the existing

on site structure (f/k/a Eastern Hay) for use as a Restaurant, Office and Retail; and

WHEREAS, the project area is comprised of three parcels (1) 7056-05-210817 being

0.68 acres, (2) 7056-05-219835 being 3.31 acres, and (3) 7056-05-226800 being 1.15 acres with

all parcels within the B-2 Zoning District; and

WHEREAS, a public hearing was duly noticed for the project and the special use permit

and the hearing was opened and closed on December 10, 2019 and written and oral comments

were received from the Town Planning Board's consulting engineer and planner (Berger

Engineering), consulting traffic engineer (Maser Engineering); Dutchess County Department

of Planning; NYS Department of Environmental Conservation; NYS Office of Parks,

Recreation and Historic Preservation; and members of the public; and

WHEREAS, the Board adopted a determination of non-significance on January 14, 2020

pursuant to SEQRA; and
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WHEREAS, according to Schedule A - Table of Permitted Uses in the Village of

Pawling Zoning Code, the proposed multi-family use, retail use, restaurant use and hotel use are

Specially Permitted Usesl; and

WHEREAS, the Applicant has submitted the following documentation for review by the

Village Planning Board, its Consultants, and the public

1. Combined Application fortn for Amended Site Plan and Special Permit dated 08.27.19.

2. Amended Project Summary dated 10.29.19.

3. Full Part I and Part II EAF dated amended 10.29.19.

4. Draft Part III EAF 10.29.19.

5. Correspondence from NYS OPRHP dated 06.24.19.

6. Traffic Impact Study prepared by JMC dated 08.28.19.

7. Amended Site Plan prepared by LRC Group dated 08.27.19.

8. Amended Traffic Study prepared by JMC dated 10.17.19

9. Correspondence from NYSDEC dated 09.27.19.

10. Amended Site Plan prepared by LRC Group dated 10.29.19.

11. Amended Elevations prepared by Sun Homes dated 10.29.19.

12. Amended SWPPP prepared by LRC Group dated 10.29.19.

13. Project Summary amended July 28, 2020.

14. Amended Site Plans prepared by LRC Group dated July 27, 2020. (seven (7) full size sets

and seven (7) 11 x 17 sets of plans)

15. Elevations prepared by Sun Homes

I The inclusion of a u in the zoning law as a special use permit is "tantamount to a legislative finding that the

pennitted use is in harmony with the emes."y's general zoning plan and will not adversely affect the

neighbGrhood. 3 See Retail Property Trust v. Board of Zoning Appeals of the Town of Hempstead, 98 N.Y.2d 190,

195, 746 N.Y.S.2d Board 662, 666 (2002).
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WHEREAS, annexed hereto as Exhibit
"A"

is the submission provided by the Applicant

illustrating confonnance with the Special Permit Criteria listed in Sections 98.74, and 98.76

which were reviewed by the Planning Board and its Consultants; and

WHEREAS, upon review of the documentation, each of the requirements for the

granting of a Special Permit have been adequately addressed by the Applicant; and

WHEREAS, the Plaññiñg Board conducted public meetings held on June 13, 2019, July

9, 2019, August 27, 2019, September 11, 2019, September 24, 2019 (joint meeting with the

ZBA), October 8, 2019, November 5, 2019, December 5, 2019 and January 14, 2020, and

August 11, 2020; and

NOW, THEREFORE, BE IT RESOLVED that the Board grants a Special Permit for

the proposed multi-family use, retail use, restaurant use and hotel uses.

Dated: August 11, 2020

Motion:

Seconded:

Ay_e N_ay Abstain

Chairman Goldberg
Member Lou Musella

Member Adam Muroski

Member Robert Pfister

Member Scott Nickerson
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EXHIBIT A

Special Permit Criteria
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